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THE INTERNATIONAL IMPACT OF FRAUD 

FCPA—LESSONS LEARNED 

 

As a result of aggressive enforcement by U.S. regulators, several companies and 

individuals have been charged under the FCPA. This session will cover important FCPA 

cases and the lessons learned from them, which will provide the attendees with real examples 

of things that could go wrong in their companies, the associated red flags, and procedures to 

mitigate risk of such FCPA violations. 
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What Is the FCPA? 

The Foreign Corrupt Practices Act (FCPA) was created in 

1977 as a result of over 400 U.S. companies admitting to 

making questionable or illegal payments to foreign 

government officials, politicians, and political parties. 

Congress enacted the FCPA in an attempt to stop bribery of 

foreign officials and restore the integrity of American 

businesses.  

 

The FCPA’s scope was expanded in 1998. It was amended 

to mirror language included in the OECD Convention on 

Combating Bribery of Foreign Public Officials in 

International Business Transactions. The new scope 

prohibited any ―improper advantage,‖ instead of the 

previous language prohibiting bribery to obtain or retain 

―business.‖ It also expanded the jurisdictional reach of the 

FCPA and expanded the definition of a foreign official. 

 

The FCPA is violated when an issuer or any of its officers, 

directors, employees, agents, or shareholders; a domestic 

concern; or foreign national pays, offers, promises to pay, 

or authorizes/approves the payment of money or anything 

of value to a foreign official, foreign political party, 

candidate for political office, or official of a public 

international organization in a corrupt effort to obtain, 

retain, or direct business to any person or obtain an 

improper advantage. 

 

The FCPA potentially applies to any individual, firm, 

officer, director, employee, or agent of a firm and any 

stockholder acting on behalf of a firm. Individuals and 

firms may also be penalized if they order, authorize, or 

assist someone else to violate the anti-bribery provisions or 

if they conspire to violate those provisions. Under the 

FCPA, U.S. jurisdiction over corrupt payments to foreign 

officials depends upon whether the violator is an ―issuer,‖ a 
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―domestic concern,‖ or a foreign national or business. The 

anti-bribery provisions state that it is a crime for any U.S. 

person or company to directly or indirectly pay or promise 

anything of value to any foreign official to obtain or retain 

any improper advantage.  

 

The accounting requirements are taken from Section 

13(b)(2)(A) of the Exchange Act, and they require that the 

company ―make and keep books, records and accounts, 

which in reasonable detail, accurately reflect the 

transactions and dispositions of assets.‖ In this context, 

―reasonable‖ refers to such level of detail that would satisfy 

prudent officials in the conduct of their affairs. 

 

The internal controls requirements are found in Section 

13(b)(2)(B) of the Exchange Act, and they require that the 

company ―devise and maintain a system of internal 

accounting controls sufficient to provide reasonable 

assurance that‖ transactions are recorded appropriately and 

in accordance with rules and regulations. 

 

Why Are Certified Fraud Examiners Typically 

Involved? 

There are numerous benefits of using CFEs on FCPA 

matters. First, CFEs typically have significant investigative 

experience and accordingly a skeptical mindset, which is a 

tremendous advantage when working on FCPA matters. 

Second, due to their credentials, independence, and 

impartiality (non-advocacy), they are seen as credible 

experts in the eyes of regulators. Last, their global coverage 

and capability relieves internal time and resource 

constraints.  
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In 2010, the SEC as well as the FBI setup dedicated FCPA 

units. The DOJ has added 25 full-time FCPA prosecutors. 

To illustrate the heightened enforcement, please note the 

top ten FCPA settlements, all of which settled between 

2008 and 2010:1 

1. Telecom Company (Germany) $800 million in 2008 

2. Oil & Gas Company (US) $579 million in 2009 

3. A&D Company (UK) $400 million in 2010 

4. Oil & Gas Company (Netherlands/Italy) $365 million 

in 2010 

5. Oil & Gas Company (France) $338 million in 2010 

6. Automotive (Germany) $185 million in 2010 

7. Logistics Company (Switzerland) $81.8 million in 2010 

8. Oil & Gas Company (Switzerland) $58.3 million in 

2010  

9. Oil & Gas Company (USA) $56.1 million in 2010 

10. Oil & Gas Company (UK/Netherlands) $48.1 million in 

2010  

 

Another noteworthy observation is that eight of these 

settlements involve foreign companies. In that regard, 

former Assistant Attorney General Alice Fisher was quoted 

as saying, ―I want to send a clear message today that if a 

foreign company trades on U.S. exchanges and benefits 

from U.S. capital markets, it is subject to our laws. The 

Department will not hesitate to enforce the FCPA against 

foreign-owned companies, just as it does against American 

companies.‖ 

 

Transparency International: Corruption Perceptions 

Index (CPI) 

In complying with the FCPA, there are several practice aids 

available to assess and mitigate a company’s risk of 

violation. One such aid is the CPI. The CPI, as defined by 

                                                 
1 FCPA Blog 
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Transparency International, ―measures the perceived level 

of public sector corruption in 178 countries around the 

world.‖ The index focuses on both administrative and 

political modes of corruption and ranks countries according 

to their amount of public-sector corruption, including, but 

not limited to, kickbacks, embezzlement, and bribery.  

 

 
 

On the map above, the darker the color, the higher the CPI. 

Accordingly, if a company is operating in darker 

geographies, the regulatory expectation is that the company 

is proactively complying with the FCPA. 
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the current FCPA environment. 

Lesson 1: Heightened Enforcement 

As demonstrated by the graph below, DOJ and SEC 

FCPA enforcement has increased significantly in the 

past few years. In 2010 alone, 74 actions were taken by 

the agencies against FCPA violations. Robert Khuzami, 

the SEC Director of Enforcement, claims that ―more 

needs to be done, including being more proactive in 

investigations, working more closely with our foreign 

counterparts, and taking a more global approach to 

these violations.‖  
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Lesson 2: You Don't Have to Be a U.S. Entity (or SEC 

Filer) 

As demonstrated in a recent settlement, foreign non-

SEC-filer entities are still at risk for FCPA violation 

penalties. In this case, a global freight forwarding 

company was fined $82 million by the U.S. regulators 

for allegedly making $30 million in bribes to customs, 

immigration, tax, and other officials in Nigeria, Angola, 

Russia, and other countries. The SEC alleged that the 

global logistics company, acting as an agent of its 

(SEC) issuer customers, committed violations of the 

FCPA’s anti-bribery provisions, and aided and abetted 

its customers’ violations of the anti-bribery, books and 

records, and internal controls provisions. The company 



FCPA—LESSONS LEARNED 

22
nd

 Annual ACFE Fraud Conference and Exhibition 
©2011 6                              

NOTES 
also entered into a settlement with the DOJ and agreed 

to a two-count criminal information charging 

conspiracy to violate and in violation of the FCPA’s 

anti-bribery provisions. 

 

Lesson 3: Know and Monitor Your Third Parties 

In a landmark FCPA case, a global telecommunications 

company was fined $800 million (largest FCPA fine to 

date) by the SEC and DOJ. The alleged conduct was 

(though its Venezuelan subsidiary) paying at least $18 

million from 2001–2007 to various Venezuelan 

officials indirectly through purported business 

consultants, in exchange for favorable business 

treatment in connection with two projects. Additionally, 

from 2001–2006, the company's Bangladeshi subsidiary 

allegedly paid at least $5 million through purported 

business consultants to various Bangladeshi officials in 

exchange for favorable treatment during the bidding 

process on a mobile telephone project.  

 

The lesson here is that companies should strongly 

consider monitoring the conduct of their third parties, 

including but not limited to sales agents, distributors, 

customs agents, tax consultants, and so on. 

Furthermore, companies should regularly partake in 

performing third-party risk assessment to identify high-

risk relationships and consider performing reputational 

due diligence prior to retaining them. Additionally, 

companies should consider having written agreements 

with all their third parties and include certain anti-

corruption language, such as anti-corruption training, 

periodic certification, and right to audit, among others. 

 

Lesson 4: Heightened Individual Prosecution 

As demonstrated in the diagram below, individual 

prosecution for FCPA violations have increased over 
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the past years. U.S. Attorney General Eric Holder 

recently said that the prosecution of FCPA violators is 

critical to the anti-corruption effort since ―paying large 

monetary penalties cannot be viewed by the business 

community as merely the cost of doing business.‖ 
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To illustrate how serious the DOJ is about prosecuting 

individual, here are some FCPA-related prison 

sentences:
2
 

 

 

Lesson 5: Potential Liability/Accountability Without 

Direct Involvement  

As seen in the following case, certain individuals can 

potentially be held accountable for FCPA violations 

through indirect involvement. Recently, the SEC 

                                                 
2 FCPA Blog 



FCPA—LESSONS LEARNED 

22
nd

 Annual ACFE Fraud Conference and Exhibition 
©2011 8                              

NOTES 
brought claims against the former CEO and CFO of a 

nutritional/personal care products company for 

violations of the books and records provision of the 

FCPA by holding the executives accountable as 

―control persons‖ under Section 20(a) of the Securities 

Exchange Act of 1934. The SEC alleged that they failed 

to adequately supervise the miscreant employees of a 

Brazilian subsidiary.  

 

The control-person theory of liability raises the stakes 

for officers and directors who are now faced with the 

prospect of regulatory and law enforcement scrutiny of 

their leadership, and perhaps even in situations where 

they lack direct involvement in activities several layers 

of management below them.  

 

Lesson 6: Willful Blindness Is Not a Defense 

The regulators have routinely emphasized that not 

having a robust FCPA compliance program or having a 

―paper tiger‖ is inadequate. Companies need to actively 

audit and monitor compliance in high-risk locations.  

 

As illustrated in the case of Frederic Bourke, willful 

blindness or reckless disregard to an illegal activity may 

tantamount to a FCPA violation. As a passive investor, 

Mr. Bourke invested $8 million in a consortium 

involved in the privatization of Azeri, the state oil 

company. The government did not allege that Bourke 

was involved in or approved the payment of the bribes. 

The government established that Bourke ignored 

significant red flags that indicated that there was a risk 

of improper payments being made. The jurors 

reportedly said they drew up a list of at least six red 

flags of which Mr. Bourke was aware. According to the 

jury foreman, the jury believed that Mr. Bourke ―knew 

and he definitely should have known. … He’s an 
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investor. It’s his job to know.‖ Mr. Bourke was given a 

prison sentence and fined $1 million for his blindness. 

 

Lesson 7: SOX Controls ≠ FCPA Controls 

Section 404 of SOX requires the SEC registrant to 

establish an adequate internal control structure and 

procedures for financial reporting to assist in detecting 

a material misstatement. For FCPA, transactions must 

be recorded according to their true nature—gifts to 

customers must be recorded as gifts, not a marketing 

expense. FCPA does not consider the materiality of a 

transaction. 

 

According to the complaint, among other violations, a 

subsidiary in Asia allegedly made approximately 

$39,700 in improper payments to an official in the 

Central Insecticides Board to expedite the registration 

of certain products. Most of these payments were made 

through agreements with contractors that added 

fictitious charges on its bills, or issued false invoices. 

None of these payments were accurately reflected in 

books and records, and the company’s system of 

internal accounting controls failed to prevent the 

payments. 

 

Lesson 8: Regulatory Compliance Expectations 

Based on guidance provided by the DOJ in opinion 

procedure releases, the following list is illustrative of 

the different components of a FCPA compliance 

program. 
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Lesson 9: Changing U.S. Regulatory Landscape 

The Overseas Contractor Reform Act, which aimed to 

decrease the use of corrupt contractors, requires the 

proposal for debarment from contracting with the 

federal government of persons violating the FCPA.  

 

Similar to the provisions of the False Claims Act, the 

Restoring American Financial Stability Act of 2010 

expanded a program to compensate whistleblowers who 

report fraudulent or corrupt activity by their employer 

(beyond insider trading cases). 

 

The use of traditional law enforcement techniques (e.g., 

wiretapping, informants, and undercover agents) has 

been very important in enforcing the new regulatory 

environment. In one particular case, 22 individuals 

were arrested following a two-and-a-half-year ―sting‖ 

operation in which two FBI agents posing as 

representatives of a foreign government official were 

introduced to the subjects by a confidential informant. 
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Lesson 10: Changing International Regulatory 

Landscape 

Similarly, there have also been dramatic changes in the 

international regulatory environment. The UK Bribery 

Act of 2010 that recently came into effect forbids the 

facilitation of payment exceptions, penalizes the 

distribution and receipt of bribes (not limited to 

government officials), mandates unlimited fines against 

companies and 10 years’ imprisonment for individuals 

for bribery violations, and requires systems and controls 

to be put in place to demonstrate compliance within a 

company. 

 

Furthermore there has been increasing cooperation 

among global regulators. Regulators from many nations 

now recognize that bribery and corruption exists on a 

multinational scale and can only be fought through a 

united anti-corruption effort. Countries like China, 

Russia, and India have taken steps to pass similar 

statutes.  

 

Lastly there has been a large increase in the number of 

debarments and investigations conducted by IFIs, such 

as the World Bank, culminating in hundreds of agency 

investigations. 

 

Lesson 11: Questions to Expect from Regulators 

The following is a summary list of questions that 

regulators frequently ask to ensure FCPA compliance: 

1. Who owns the FCPA compliance program and to 

whom does that person report to? 

2. Do we have special policies and procedures 

dedicated to FCPA/anti-bribery? If so, what are 

they? 

3. Are we doing FCPA compliance assessments? In 

which countries? How often? Is internal audit 
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including FCPA-specific audits in its scope and, if 

not, why? 

4. What is our training program like? Who gets 

trained? How rigorous is this? Is it in-person for 

high-risk people? 

5. What red flags is our system seeing? Last year did 

we fire anyone for FCPA/anti-bribery issues? Last 

year did we stop doing business with any third 

party? How long does it take for compliance issues 

to be raised to the AC? How many reports of 

potential bribery came to the AC or BOD? 

 

 

 

 

 


